


NAGPRA PLAN OF ACTION
RECOVERY/SEIZURE OF NAGPRA ITEMS IN AN ARPA CASE
 
DATE (draft 8/5/20)
 
The purpose of this Plan of Action (POA) is to broaden the application of NAGPRA to circumstances where NAGPRA items (see definition below) are encountered in the context of a criminal investigation such as a violation of the Archeological Resources Protection Act (ARPA) and placed in evidence. While not “anticipated” or “intended” the investigation and seizure are circumstances analogous to those of intentional excavation and removal in terms of legal obligations. Utilizing the POA format, the goals of both ARPA and NAGPRA will be met. The rationale for using the POA instead of an Inadvertent Discovery Plan is under the former, the investigation may proceed concurrently with tribal notification and other actions consistent with the provisions required by NAGPRA, while simultaneously avoiding a delay that may interfere with the pursuit of justice associated with the criminal process. 

Under the Native American Graves Protection and Repatriation Act (NAGPRA) regulations (43 C.F.R. 10.3 and 10.5), a Federal agency must prepare, approve, and sign a Plan of Action (POA) if the agency intends to excavate or remove, or leave in place NAGPRA cultural items when these cultural items are exposed or are found already-exposed, and does not wish for activity in the area of the exposed cultural items to halt. Excavating or removing, or leaving in place cultural items under a POA is known as an "intentional excavation." Exposing or finding already-exposed cultural items without a POA is known as a "discovery." When a discovery occurs, any activity taking place in the area of the discovery must cease for 30 days. Under the regulations at 43 C.F.R. 10.4, the responsible agency official must initiate consultation on a discovery pursuant to section 10.5 of the regulations. Consultation, in turn, must be followed by an approved and signed POA (43 C.F.R. 10.5(e)). The regulations provide no exceptions to this rule. Thus, the agency must prepare, approve, and sign a POA even if no on-going activity is to occur.  A POA must, at minimum, comply with the requirements at section 10.3(b)(1) of the regulations (which governs an "intentional excavation"). Following the effective date of the POA, exposing or finding already-exposed cultural items within the geographical area covered by the POA will be an "intentional excavation," and will be excavated or removed, or left in place according to the terms of the POA.
 
This Action Plan describes the procedures for the treatment and disposition of Native American human skeletal remains, associated funerary objects, objects of cultural patrimony, and sacred objects, (hereinafter referred to as “NAGPRA items”) that may be discovered under a variety of circumstances, but in general, obtained from the illegal disturbance, excavation, transportation, possession, and/or trafficking of NAGPRA items, and/or the investigation and documentation thereof, and are subject to prosecution under ARPA. This Plan of Action shall comply with the requirements of the NAGPRA, 25 U.S.C. 3001 et seq., its implementing regulations as set forth in 43 CFR Part 10 (specifically §10.5[e]), and the ARPA, 16 U.S.C. 470 et seq., with its implementing regulations (43 CFR Part 7).

The section following will be rewritten for each federal entity and tribe(s) involved 
1. The cultural sequence of Buffalo National River spans a wide range of time from the earliest occupation to the time of European settlement in the early nineteenth century. There are currently  ______recorded archeological sites within the park. Illegal excavation and vandalism of sites has been an ongoing issue here since before the park was created in 1972. With the establishment of the park as a unit of the National Park Service, stronger methods of monitoring, prosecution, and enforcement have been put into place to protect these important heritage assets. 
2. Buffalo National River and the TRIBE agree that the investigation and prosecution of ARPA violations is a deterrent to those individuals who commit illegal disturbance, excavation, transportation, possession, and/or trafficking of cultural items (i.e., artifacts) and especially NAGPRA items and the investigation and prosecution of ARPA violations shall be implemented in accordance with the mutually agreed upon stipulations contained in this POA.
3. This plan focuses on the possibility of encountering Native American human skeletal remains and funerary objects as a result of illegal disturbance, excavation, transportation, possession, and/or trafficking of cultural items. The kinds of objects subject to both ARPA and NAGPRA to be considered as associated funerary objects as defined in 43 CFR Part 10.2(d) are the following:
a. Objects placed intentionally at the time of death or later with or near the human remains or within the burial pit, and/or any other materials identified through the consultation process. Historically, these items are projectile points, broken pottery sherds, entire pottery vessels, and various European trade items (i.e. metal objects, glass and shell beads), but can also include waste flakes and other items found in association with remains.
b. Sacred objects are specific ceremonial objects needed by traditional Native American religious leaders for the practice of traditional Native American religions by their present-day adherents. No objects have been determined under this definition. Consultation will occur to determine whether or not objects recovered fall within this definition. 
c. Objects of Cultural Patrimony are items having ongoing historical, traditional, or cultural importance central to the Indian tribe rather than property owned by an individual. No objects have been determined under this definition. Consultation will occur to determine whether or not objects recovered fall within this definition.
 4. The preponderance of geographical, archeological, linguistic, folklore, oral tradition, and historical evidence for the determination of custody for these cultural items identifies contemporary American Indian tribes as traditionally associated with Buffalo National River: the Caddo Nation, Cherokee Nation of Oklahoma, United Keetoowah Band of Cherokee Indians, Osage Nation, and Quapaw Tribe of Oklahoma. 
5. When NAGPRA items are discovered as a result of a National Park Service criminal investigation, the agency becomes the legal controller of those items and must comply with all provisions of NAGPRA.
6. The National Park Service will notify by telephone designated tribal representatives within 24 hrs of the discovery. Primary contacts will be the Tribal Historic Preservation Officers unless otherwise delegated.
7. If further removal is indicated in order to protect the NAGPRA remains and to maintain the continuity and association of all items, elements of this removal include the following provisions:
a. All discovered human remains and associated funerary objects will be treated with respect and dignity.  Separation of human remains from their associated funerary objects will be avoided.

b. Native American representatives will have the opportunity to be present during the excavation of human remains and associated funerary objects, subject to the provisions above.

c. The National Park Service will take all appropriate measures to secure and protect areas of discovered human remains and associated funerary objects, coordinating with Native American representatives, until such time as the human remains and associated funerary objects can be excavated and removed. 

d. Native American representatives will have the opportunity to conduct appropriate ceremonial rites for the human remains and associated funerary objects both on site and in a curatorial facility. 

e. Any inventory of human remains and associated funerary objects will take place within the facilities of Buffalo National River.

f. No destructive analysis of human remains and associated funerary objects will be permitted without prior consultation. Analysis will be limited to a determination of age and gender to further the requirement of NAGPRA inventory data. 

g. No curatorial or collections management photographs of human remains and associated funerary objects will be permitted.  No human remains and associated funerary objects will be used in public displays. Drawings of human remains and associated funerary objects may be used in the scientific report documenting this excavation per tribal consent. Photographs associated with crime scene representation and in furtherance of prosecution will be permitted as it pertains to standard criminal investigation processes.  These photographs shall be redacted following adjudication of criminal proceedings and prior to release to any requesting public entity following the provisions of the Freedom of Information Act. Final disposal of photographs in hard copy and digital format will be done under tribal scrutiny, with the collaboration of the Department of Justice, per their specific instructions at the closure of the case.

h. Human remains and associated funerary objects will be packed and stored in natural materials at all times; no plastics or synthetic packing material may be used.  No identifying marks of any kind will be placed on the human remains and associated funerary objects.

i. Disposition of NAGPRA items will be determined under 43CFR 10.6, including publishing the Notice of Intended Disposition.

8. In instances where NAGPRA remains are encountered outside of their original burial context, all the same elements stated in 9 above apply.

[bookmark: _GoBack]9. NAGPRA items held in evidence will be maintained by the agency case manager who will be responsible for chain of custody and for overseeing access to the evidence during the duration of the case. No materials will be released until the conclusion of the case, at which time, all legal responsibilities remaining under NAGPRA will be fulfilled through consultation.
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